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TOPICAL INDEX

INTRODUCTION
| FACTUAL BACKGROUND
ARGUMENT

I. Any Relief Issued By this Court Should Not
Preclude The United States From Making-Up Any
Adverse Impacts To The State Water Project
Resulting From The United States’ Implementation
Of Section 3406 (b) (2} Measures.

II. In Determining The Amount Of Make-Up Water Owed
To The SWP, The United States Should Not Offset
Gains Ac¢cruing To The SWP From Releases Of Section
3406 (b) (2) Water Against The Water Supply Losses To
The SWP From The Implementation Of Section
3406(b) (2) Measures.

II1. The Interim Dcision Does Not Respect The Bay-
Delta Accord Because It Fails To Extend The United
States’ Obligation To Provide Make-Up Water To SWP
To Water Costs Associated With Joint Federal/State
Actions To Comply With The Endangered Species Act.

CONCLUSION
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ANTRODUCTION
On February 8, 1999, this Court granted the California

Department of Water Resources ("DWR") leave to appear as an
amicus curiae in this litigation. As this Court has noted, ‘the
Central Valley Project Improvement Act ("CVPIA") requires the
United States to consult with the DWR in meeting its obligations
under Section 3406 (b) (2) of the CVPIA. 106 Stat. 4706, 4716,
CVPIA, B 3406(b) (2)(B). In furtherance of this consulting role,
the DWR filed an‘gmiggg gurias brief with this Court on February
8, 1999, regarding.the United States’ 1997 Administrative
.Proposal. _ ’

On July 14, 1999, the United States issued its Accounting
and Interim Decision impleﬁenting Section 3406(b) (2) of the
CVPIA, without previous consultation with the DWR (or with thé
California Department of Fish and Game, which is also expressly
given a consulting role in the CVPIA) on the substance of the
document or the accompanying *Accounting®. Thus, the DWR, which
should have had greater opportunity to consider the contents of
the Interim Decision as a consulting State agency, has had only a
few days to review it, Section 3406(b) (2) requires the federal
project to dedicate and manage 800,000 acre-feet of Cantral
Valley Project yiel& for fishery protection purposes. The July
14, 1999 decision, which was mandated byvthis Court’s May i4,
1999 preliminary injunction order, purports to justify the United
States’ adoption of certain fishery protection measures during

the current water year. This Court has set July 29, 1999 as the

Amicus Curiae Brief Of The California -
Department of Watexr Resources
‘Case No. CIV P-97-6140 ONN aetc. . 2.
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hearing date on the adequacy of the Accopnting and Interig
Decision.

'The DWR recognizes that the primary issue before this Court
is the propriety of the United States’ current year accounting of
Central Valley Project yield under Section 3406 (b) (2) of the
CVPIA. As impértant as this issue is to the parties before the
Court, the DWR, as manager of the State Water Project,
respectfully requast this Court to consider two related issues
raised by the United States’ Interim Decision regarding
coordinatioﬁ between the state and federal projects that have
bearing on the form of relief that this Court may issue.

Specifically, the DWR réquests that if this Court orders
relief on behalf of either the plaintiff San Luis aﬁd Delta
Mendota Water Authority or the environmental plaintiffs, then
such relief should not come at the expense of the United States’
duty to offset any State Water Project water supply losses'that
the state project may have incurred due to the two projects’
coordinated efforts to protect fishery resources in this water
year. The Interim Decision raises at least two, discrete issues
as to this matter that relate to the form of relief. First,
notwithstanding the language in the Intexrim Decision, the United
States should not limit its make-up obligation to the State Watex
Project by any increased exports that the State Water Project may
have made incidental to Section 3406 (b) (2) fishery releases by
the Central Valley Project. Second, the United States should
include as part of its make-up obligation to the SWP any impacts

to the State Water Project that are due to this year’'s

!

Amicus Curias Brief Of The California
Department of Water Resources
Case No., CIV F-97-6140 OWW etc. 3.
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coordinated federal and state efforts to comply with the
Endangeréd épecies Act.
' EACTUAL BACKGROUND

The Central Valley Project ("CVP") is & federal reclamation
prgjeét operated by the U.S. Bureau of Reclamation ("Bureau")
that provides water for irrigation throughout the Califormia
Central Valley. The CVP includes 20 reservoirs, including Shasta
’and Folsom resexrvoirs, 500 miles of canals, including the Delta
Mendota Canal, ;nd other facilities. The Bureau has developed
some of these facilities as joint use facilities with the State
Water Project. These joint use facilities include San Luis
Resexrvoir, an off-stream storage reservoir south of the
Sacramenéo—San Joagquin Delta, and more than 100 miles of the
california Aqueduct. See DWR and U.S. Bureau of Reclamation,
Biological Asaéssment; Effects of the Central Valley Project and
State Water Project on Delta Smelt (1993) at 15, Administrative
Recoid ("Aa.R.") for the Central Valley Project Improvement Act,
Section 3406 (b) (2) at 2672.

The State Water Project ("SWP") is a state facility oﬁerated
by the california Department of Water Resources that stores and
distributes water to areas in Northern California, the San
Francisco Bay Area, the San Joaquin val;ey, and Southern
California. The SWP includes 14 reservoirs, including Oroville
Reservolr, the North Bay and South Bay aqueducts, and the

California Aqueduct, a canal facility extending moxe than 600

miles. IXId.

Amicus Curiae Brief Of The California
Department of Water Rescurces
Cagse No. CIV FP-97-6140 OWW etce. - 4.
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In 1986, the SWP and the CVP entered into an agreement

formalizing the two projects’ 1ong—s£anding practice of
coordinating their project operations. Under this Coordinated
Operations Agreement: ("COA"),

" [bloth the State and the United States are dedicated
to utilizing existing and future water conservation
facilities s0 as to provide the maximum benefits to the
pecple of California and the nation and believe that
through the coordinated and cooperative operation of
State and Federal facilities, these benefits can be
maximized.* COA at 3-4, A.R. at 4193.

’

Congress has expressly confirmed the COA and directed the

100 Stat. 3050 (January 21, 1986.) Thus, by agreement and by
statute, the CVP and the SWP must coordinate their project

operations.

ARGIUMERT
I.

Any Relief Iessued By This Court Should Not
Preclude The United States From Making-Up Any
Adverse Impacts To The State Water Project
Resulting From The United Statea”
Inmplementation Of Section 3406 (b) (2)

Meagureg.

During the 1999 water year, the CVP and the SWP have
extended their coordination responsibilities under the COA to
include the implementation of certain Section 3406 (b} (2)
| measures. In a May 28, 1999 letter from U.S. Fish and Wildlife
Supervisor Wayne S. White to Lester A. Snbw, Program Manager for
the CAL/FED Bay-Delta Program, the United States stated that:

“Aftar reviewing the 1399 operations plan offered by

the CALFED Operations Group, the U.S. Fish and Wildlife

Service hereby proposes that CALFED acquire 50,000
acre-feet aof water from parties on the Stanislaus River

Amicus Curiae Brief Of The Califormia-
Department of Water Regources

Case No. CIV P-$7-6140 OWN etc. 5,
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to assist meetinghsalmon and steelhead habitat

objectives. As you know, Intarior has decided to

implement Delta Action 1 and 5 immediately. To carry

out these fish restoration measures, Interior needs the

‘cooperation of the State Water Project (SWP). We

believe that any impact to SWP water supplies from

implementing Delta Actions 1 and 5 needs to be made up.

We further believe that we can purchase water on the

Stanislaus River for make up that alsc has beneficial

independent fishery utility."Y :

The United States’ Interim Decision on implementation of
Section 3406 (b) (2) of the Central Valley Project Improveﬁent Act
(July 14, 19%9) ("Interim Decision®) confirmed this policy, but
then subjected it to certain new conditions. Under the provision
entitled "Coordination", the United States declared that:

"Interior’s policy is that (b) (2) actions will not be

permitted to adversely affect the State Water Project

(SWP), operated by DWR, and that any adverse impacts

will be made up. However, this policy does not extend

to impact to the SWP that result from its cbligations

under either the WOCP or Endangered Species Act. Any

gains that the SWP accrues from release of (b) (2) waterxr
from upstream reservoirs will be credited against any
impacts to the SWP, as a result of (b)(2) actions that
would otherwise have to be made up." Interim Decision

at 9.

The DWR joins with the United States in supporting the firgt
gentence of this provision of the Interim Decision and asks that
the Courf, in fashioning relief, refrain from modifying this
sentence. However, as the following will explain, the DWR
strongly objects to the new conditions imposed by the Interim
Decision on the United States’ make-up obligation to the SWP.

/7

1. Pursuant to Rule 201 of the Federal Rules of Evidence,
Amicus Curiae DWR respectfully requests this Court to take
judicial notice of the May 28, 1999 letter from Wayne S. White to
Lester A. Snow, a true and correct copy of said letter is
attached to this memorandum as Exhibit A.

Amicus Curiae Brief Of- The Califormia
Department: of Water Resources
Case No. CIV P-97-§140 OWW etc. ° 6.
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In Determining The Amount Of Make-up Watar Owed

To the SWP, The United States Should Not Offmet

Gaing Accoruing To The SWP From Releases Of Section

3406 (b) (2) Water Against The Water Supply Losses To

The SWP From The Implementation Of SBection 3406 (b) {2)
v :

The SWP/CVP "Coordination" provision of the Interim Decisiocn

conditions the United States’ make-up obligation to the SWP on
the following requirement:

*Any dains that the SWP accrues from release

of (b) (2) water from upstream reservoirs will

be credited against any impacts to the SWP,

as a result of (b) (2) actions that would

otherwise have to be made up.* Interim

Decision at 9.
For the following reasons, the DWR submits that.this requirement
is erroneous and that the Court should not adopt it, implicitly
or explicitly, in any relief that the Court may grant in this
proceeding.

Rirst, this requirement is inconsistent with the intent of
the CVPIA, Section 3406(b) (2) requires the Secretary of the
Interior to dedicate and manage 800,000 acre-feet of CVP yield
for the "primary", but not exclusive purpose of fishery
protection. 106 Stat. 4705, 4715. The United States’ 1997
Administrative Proposal regarding management of Section
3406 (b) (2) water expressly “"assumed that water released for a
fish and wildlife objective upstream will be available in the
Delta for consumptive purposes unless the measures in Appendix A
or other existing environmental requirements provide an explicit
additional fish and wildlife requirement for that water. . .*

A.R. at 10849.

Amicus Curiaa Brief Of The California
Department of Watexr Rasources
Case No. CIV F-97-6140 OWW etc. ' 7.
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Second, tha Interim Decision language is inconsistent with-

the Agreement between the United States of America and the
Department of Water Resources of thé State of California for the
Coordinated Operation of the Central Valley project and the State
Water Project {(commonly known as the Coordinated Operations
Agreement or "COA"). Article 6, Clause (h) and Clause (i) on
page 12 of the COA state that:

*(h) Availability of Storage Withdrawals to
the Other Paxtv: Unless othexrwise agreed,
whenever a party’s storage withdrawal
available for export is greater than its
export capability, the difference shall be
available for export by the other party
without affecting either party’s future
responsibility for providing storage
withdrawals to meet Sacramento Valley inbasin

use.
(i) Awvailability of Unstored Watex for
Export _to the Other Party: Unless otherwise

agreed, whenever a party‘’s share of unstored

water for export exceeds its exports, the

unusable portion is available for export by -

the other party without affecting either

party’s daily sum of stored water.® See COA

at 12, A.R. at 4193.
As this Court concluded in its March 19, 1999 Memorandum OpiniOQ-
and Order Re Cross-Motions for Partial Summary Judgment, *[tlhe
COA between the United States and the California DWR for
coordinated operation of the CVP with the State Water Project
recognizes the State’s right to divert water from the CVP that
cannot bea used or diverted after it fulfills (b)(2) purposes.®
See March 19, 1999 Memorandum Opinion and Order at 37-38.

Third, California has long recognized the right of

downstream water users to appropriate water previously put to use

by upstream users. As early as 1862, the California Supreme

Amicus Curiae Brief Of The Califormia
Department of Water Resources .
N~.-— N~ TV F-97-6140 OWW etc. 8.
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Court recognize that downstreém water right appropriators could
secure a right to the reuse of the return flow from upstream
users. pButte T.M. Co. v. Moxgan, 19 Cal. 609, 615 (1862), Where
a change of place of use or point of diversion reduces the return
flow reliad upon by downstream users, the California Supreme

;
Court has enjoined the diversion. Sgott v. Fruit Growers Supplv
Co., 202 Cal. 47, 50, 52-53 (1927). Section 1202 of the

i California Wacexr Code codifies this rule and provides that

unapﬁxopriated water includes * [w] ater which having been
appropriated or used flows back into a stream, lake or other body
of water." Cal:Wat.Codé, § 1202.

In addition to this statutory codification of the common law
rule regarding reuse, the reasonéble and beneficial use
requirement contained in Article 10, Section 2 of the California
Constitution further justifies the SWP’'s reuse claim. Reflecting
the constitutional provision’s policy af maximizing all
beneficial uses of water, Section 1257 of the Water Code states,
in part; that:

"In acting upon applications to appropriate
water, the board shall counsider the relative
benefit to be derived from (1) all beneficial
uses of the water concerned including, but
not limited to, use for domestic, irrigation,
municipal, industrial, preservation and
enhancement of f£fish and wildlife,

© recreational, mining and powexr purposes, and
any uses specified to be protected in any
relevant water quality control plan, and (2)
the reuge or reclamation of the water sought
to be appropriated, as proposed by the
applicant.* Cal.Wat.Code, § 1257. (Emphasis
added.}

2As the DWR has previously noted, the CVPIA requires

cémplianpe with California law as a first order priority of the

Amicus Curiae Brief Of The California
Department of Water Resources
Case No. CIV P-97-6140 ONW etc. * = 9,
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cvp. CUDIA, § 3406(b), 106 Stat. 4706, 4714. During the Senate
floor debate over the final version of the CVPIA, Senator Malcolm
Wallop inquired as to whether the CVPIA would overturn any aspect
of California’s reasonable and beneficial use requirement:

"MR. WALLOP: Is there anything in the
CVP Improvement Act that alters congress’
long standing deference to the States in
determining reasonable and beneficial uses of
water?* 138 Cong. Rec. 817661 (October 8,
19382}

Senator Bennett Johnston replied that:

"MR. JOHENSTON: Nothing in this bill is
intended to diminish or expand any authority
that California presently has. The State’s
authority remains unchanged consistent with
the law as interpreted in Californig v.

United States, 483 U.S.C.. 645 (1978)." Id4.
Thus, the legislative history directly affirms that the CVPIA

does not altexr the Supreme Court‘s holding in Califoxmia v.
United Stateg, nor diminish any pre-existing, state law authority

over the federal project. The United States’ decision to debit
the make-up water it owes to SWP based upon the SWP recapture of
released Section 3406 (b) (2) water is therefore contrary to
California law and the CVPIA.
IXII.

The Interim Decliasion Does Not Réspect The Bay-

Delta Accord Becanse It Fails To Extend The United

States’ Obligation To Provide Make-Up Water To SWP

To Water Costs Aassociated With Joint Federal/
State Actions To Comply With The Endangered Bpecies

Act.
The United States’ 1999 Accounting defined the Section

3406 (b) (2) water dedicated this year to (b) (2) purposes to
include reductions in CVP exports due to actions taken in

connection with the Delta Smelt biological opinion. The smelt is

Amicus Curiae Brief Of The California
Department of Water Resources
Casa No. CIV F-97-6140 ONW etc. 10.
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a listed species under the Endangered Species Act ("ESA*). See
Accounting at 7; March 6, 1995, Delta Smelt Biological Opinion,
A.R. at 4484. According to the 1999 Accounting:

"The curtailments of CVP exports due to dalta
smelt bioclogical opinion take provisions are
included in this comparison as a debit from
the (b) (2) account for this year only. CVPIA
allows for Interior to manage (b) (2) yield to .
help meet the CVP obligations in Endangered
Specles Act actions. Because of the dual
benefit to San Joaquin outmigrating juvenile
salmon and the liated delta smelt for the
period during and following the Vernalis
Adaptive Management Plan releases, FWS
decided to apply the (b) (2) yield to export
reduction at Tracy Pumping Plant for the
period April 17 through June 23, 1999. - This
is discretionary and should not be construed

as setting a precedent.® See Accounting at
7.

However, the 1999 Accounting expressly declined to include
ESA export reductions by the SWP as partAof the " (b) (2)"
accounting. According to the 1999 Accounting, these SWP export
reductions will amount to 330,000 acre-feet for the periocd of
March 1, 1999, through September 30, 1999. Id. Despite the loss
of this sizeable amount of water, the Interim Decision has
declared that the United States’ (b) (2} make-up policy, ?*does ﬁot
extend to impacts to the SWP that result from its obligations
under‘. . . the Endangered Specieg Act.” See Interim Decision at
9.

fhe United States’ decision to exclude these new ESA

obligations from its make-up policy is inconsistent with the

historic 1994 Principles for Agreewent on Bay-Delta Standaxds
Between the State of California and the Federal Government

(commonly known as the 'Bay—Delté Accord"). This decision by the

Amicus Curiae Brief Of The California
Department of Watay Rasources

Case No. CIV F-97-6140 OWW etc. 11. ) .
SI'd  &:vT 66, & InC L0TT-202-STP:Xed  3OILSNC 40 1430 &)

E—037630

E-037630




J\' I

S A ! e NP

10
12
12
13
14
15
16

17

18
19
20
21
22
23
24
25
26
27

28

R R A
i ¢

United States could have serious consequences for the continuing
viability of the Bay-Delta Accord. Under the Bay-Delta Accord,
the United States, along with the other signatories to the
agreement, agreed that: .
"Compliance with the take provisions of the
biological opinions under thea Federal .
Endangered Species Act (ESA) is intended to
result in a wa
annually within the limits.of the water
quality and operational requirements of these
Principlas.® See Bay-Delta Accord at 3, A.R.
at 4468. (Emphasis added.)
To the extent that the BESA related reductions in SWP exports were
due to the take provisions of the Delta Smelt biological opinion,
the United States' failure to include such losses as part of its
make-up obligation contravenes the spirit, if not the letter, of
the Bay-Delta Accord.
//
//
//
/7
s
//
//
//
//
//
//
//
//
/7
Amicus Curiaae Brief Of The California
De t of Hatexr Resources
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CONCLUSYON
Amicus Curiae DWR is well aware that the issuas it has
raised in this brief are not expressly part of the (b) (2)
accounting question that is before this Court on July 28, 1998.
Nonetheless, in fashioning preliminary injunctive relief, this
Court has broad equitable powers. DWR respectfully suggests that
in considering the form of relief, the Court should not take any
action that'wou%q impair the United States’ cbligation to make
the SWP whole for losses incurred by the SWP due to- good faith
efforts by the SWP to coordinate its operations with the CVP
during this water year.
Dated: July 28, 1999. BILL LOCKYER
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DECLARATION OF SERVICE BY MAIL

CASE NAME: San Luis & Delta-Mendota Water Authority vs.
United States of Amerjca, etc., et al. and othex
- a .

USDC, EBastern District, No. CIV F-97-6140 OWW and
No. CIV F-98-5261 OWW (Consclidated)

I declare:

I am employed in the Office of the Attorney General, which
is the office of a membexr of the Bar of this Court at which
member’s direction this service is made., I am familiar with the
business practice at the Office of the Attorney General for
collection and processing of correspondence for mailing with the
Uniteéd States Postal Sexvice. In accordance with that practice,
correspondence placed in the internal mail collection system at
the Office of the Attorney General is deposited with the United
States Postal Sexvice that same day in the ordinaxry course of
business.

On July 28, 18389, I placed the attached AMICUS CURIAE BRIEF
OF THR CALIFORNIA DEPARTMENT OF WATER RESOURCES in the internal
mail collection system at the Office of the Attorney General, 455
Golden Gate Avenue, Suite 11000, San Francisco, California,
94102-3664, for first class mailing that same day in the ordinary
course of business, in a sealed envelope, postage fully postpaid,
addressed as follows:

Maria A. Iizuka, Esq.

Environment and Natural Resources Division
U. S. Department of Justice

Sacramento Pield Office

501 *I" Street, Suite 9-700

Sacramento, CA 95814-2322

Jeanne M. Zolezzi, Esqg.

- Herum, Crabtree, Dyer, Zolezzi, & Terpstra
2291 W. Marc¢h Lane, Suite B1l00

Stockton, CA 95207

Gary Epperley, Esq.

Lawrence A. Hobel, Esq.

Heller, Ehrman, White & McAuliffe
333 Bush Street

San Francisco, CA 94104-2878

- Dianne Rathmann, Esq.

Linneman, Burgress, Telles, Van Atta & Vierra
1820 Marguerite Street

Dog Palos, CA 93620
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Thomas W. Birmingham, Esq.
Jon D. Rubkin, Rsqg.

Kronick, Moskovitz, Tiedemann, & Girard
. 400 Capitol Mall, 27th Floor
Sacramento, CA 95814-4417

Daniel M. Dooley, Esqg.
Dooley, Herr & Williams, LLP
100 Willow Plaza, Suite 300
Visalia, CaA 93291

David Nawi

U. 8. Department of the Interior
Office Of The Regional Solicitor
2800 Cottage Way, Room B-1712
Sacramento, CA 95825

Cynthia L. Roehler, Esq.

Save San Francisco Bay Association
1600 Broadway, Suite 300

Oakland, CA 94612

Gregory K. Wilkinson, Esq.
Jennifer Buckman, Esqg.

Bast, Best & Krieger, LLP

3750 University Ave., Suite 400
Riverside, CA 92502-1028

Ernesat A. Conant, Esq.

Law Offices of Young, Woolridge
The Unocal Plaza

1800 30th St., Fourth Floor
Bakersfield, CA 93301-5298

Paul A, Peters, Esq.
Kaufman & Logan

111 Pine Street, Suite 1300
San Francisco, CA 94111

Cathy Crothers, Esq.

State of California ,
Department of Water Resources
- Office of the Chief Counsel
P. O. Box 942836

Sacramento, CA 94236-0001
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. ‘ I declare under penalty of perjury the foregoin% ié true and

correct and that this declaration was executed on July 28, 1999,
.‘ at San Francisco, California. '
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